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BUSINESS TAX EXEMPTION ALTERNATIVES
The following are four criteria alternatives that may be employed for business exemptions:
1. CONTINUE TO EXEMPT BUSINESSES WITH REFERENCE TO THE MTA: continue to create business tax exemptions as they are currently being done
2. COUNCIL CREATE AND EXEMPT ITS OWN CLASSES OF BUSINESS: Council create and exempt any classes of business it chooses
3. EXEMPT All not for Profits: create and exempt the class of not for profit businesses.
4. FOLLOW Property EXEMPTIONS: create provisions similar to those set out in the Municipal Government Act (MGA) and the regulations thereunder regarding property tax exemptions.  For reasons of transparency, efficiency and consistency, this is the alternative recommended by Administration.
Further discussion of the alternatives is set out below.

Current tax EXEMPTIONS
Currently there are few exemptions from business tax set out in the MGA.  Section 375 exempts the following businesses:

· those operated by the Crown,
· airports, and 

· certain not for profit businesses operating on exempt property (when certain use and ownership requirements are met).
The majority of business tax exemptions are set out under the annual business tax bylaw under the authority of s.374(2) of the MGA, which reads:


(2) A business tax bylaw may

(a) establish classes of businesses for the purpose of grouping businesses,

(b) specify classes of businesses that are exempt from taxation under this Division  
Thus, The City of Calgary may, through its annual business tax bylaw, create and exempt classes of business from the payment of business taxes.  The City has been exercising this right to exempt businesses through the Business Tax Bylaw with reference to the MTA, which was repealed 13 years ago, such that all businesses that would have been subject to business taxes under the MTA are now exempt.  Section 18(1) of the 2007 Business Tax Bylaw reads:

BUSINESS TAX EXEMPTION ALTERNATIVES
Notwithstanding Section 23 of this Bylaw, the following Businesses are exempt from the payment of business taxes imposed under this Bylaw:

(b) any Business which would not have been subject to the imposition of business taxes under the former Municipal Taxation Act
The definition of “business” in the MTA was narrowed through the interpretation of the Court of Appeal’s decision in Calgary (City) v. Alberta (Assessment Appeal Board).  The Court established that a “business” must have the preponderant purpose of being for profit.  Applying this principle, not for profit organizations could not be classified as a business and therefore were not subject to business taxes.  A proper reading of the Business Tax Bylaw as currently drafted requires that one be familiar with the legal history of a long repealed statute that is no longer accessible to most people.  It would be easier for customers to know which organizations will receive business exemptions if the bylaw did not refer to the MTA. 
The MGA sets out extensive property tax exemptions; these will be explored further below under Alternative 4.  Not all not for profit organizations would be eligible for a property tax exemption.  For instance, the MGA does not extend property tax exemptions to certain types of organizations such as professional associations, private clubs and unions.  Such organizations do not fit into any of the exemptions set out by the Province.  However, section 364 of the MGA does permit a municipality through bylaw to exempt property held by a not for profit organization.  The City of Calgary has not done so.
BUSINESS EXEMPTION CRITERIA ALTERNATIVES

There are four alternatives Administration has identified in terms of exempting organizations from the payment of business taxes through the annual Business Tax Bylaw, beginning in 2010.  These alternatives are as follows:
1. CONTINUE TO EXEMPT BUSINESSES WITH REFERENCE TO THE MTA
The first alternative is to continue to exempt businesses with direct reference to the MTA in the annual business tax bylaw.  One  problem Administration has identified with the current system of business and property tax exemptions is that there is no strong theoretical or policy reason to extend different tax benefits based on the type of tax (here being property or business tax).  Another issue that arises from exempting all not for profit organizations is that many of them compete with other businesses.  Although the determination of whether or not a business should be taxed is not made upon the basis of competition, this does raise issues of equity.  Further, many of the organizations currently exempt involve restrictive membership and therefore do not provide benefit for all of the citizens of Calgary.
Administration does not recommend this alternative given the legal issues to be raised in camera, equity issues, restrictive membership issues and because of the issue of clarity relating to the reference to the long repealed statute.  
BUSINESS TAX EXEMPTION ALTERNATIVES
2. COUNCIL CREATE AND EXEMPT ITS OWN CLASSES OF BUSINESS
Council is able to determine and create and exempt any classes of business it chooses. Administration does not believe this is a viable alternative given that it is untenable, unwieldy and may result in the perpetuation of two exemption standards, one for property and one for business.

3. Exempt All not for Profits
Council could continue to extend business tax exemptions to not for profit businesses without reference to the MTA.  This could be achieved by directly creating the class of not for profit businesses and exempting this class in the annual Business Tax Bylaw.

This alternative would allow The City to continue to administer business tax exemptions as they currently exist with increased transparency, without relying on the Court’s interpretation of a statute long repealed.   There were no organizations identified that would lose a business tax exemption if this alternative was exercised.  There need be no change in the way business exemptions are administered.

However, there are a number of problems identified with this alternative.  Similarly to Alternative 1, by exempting all not for profit organizations an inequity would remain where certain exempt businesses would be in competition with other businesses which do pay business taxes.  Many of these organizations also arguably do not provide a benefit to all citizens of the city, given that they involve restrictive membership, for example, professional associations.  
This alternative would also continue to perpetuate separate requirements for tax exemption based on the type of tax.  It would maintain an unjustifiable discrepancy for those organizations that qualify for business exemptions, but do not qualify for property tax exemptions.  Again, examples of such organizations are professional associations, private clubs and unions.  These types of organizations provide benefit only to relatively small numbers of groups within Calgary.  Therefore, it would continue to extend a financial benefit to certain organizations that do not provide a benefit to the whole city, given their restrictive memberships.  

As well, given that the determination of which organizations may structure themselves legally as not for profit is external to Council, it cannot control who receives an exemption from business taxes.  Furthermore, it leaves open the possibility of organizations structuring themselves as not for profit merely to avoid tax liability.  The City would have no ability to prevent such behaviour.

Finally, the exercise of this alternative would also require the continued administration of property and business tax exemptions separately.
Administration does not recommend this alternative.
BUSINESS TAX EXEMPTION ALTERNATIVES
4. FOLLOW Property 
This alternative would involve having a set of exemption criteria similar to that currently applied to the property tax exemptions set out in the MGA and the regulations thereunder.  For this reason, the two exemption systems could be administered together, offering both increased taxation equity and significant administrative efficiencies.  Under this alternative, if a premise occupied by a business organization would be exempt from property taxes, then the occupant, whose use of the property qualified for the exemption, would also be exempt from business taxes.  
Property tax exemptions are set out under the MGA and the regulations there under, notably sections 351, 362, 363 and 364 of the MGA and Alberta Regulations 289/2004 and 281/98.  Property tax exemptions are granted provided the specific use requirements are met.  A summary of the categories of property tax exemptions is as follows:
	· Agricultural Society

· Airport

· Arts or Museum 

· Banff Centre

· Cemetery

· Chamber of Commerce 

· Charitable & Benevolent Purposes  “general public benefit”

· Charitable & Benevolent with local beneficiaries 

· Charitable & Benevolent with non-local beneficiaries 

· Care and supervision of children 

· Community association

· Community sports/games & recreation where majority of users are under 18

· Ducks Unlimited

· Ethno-cultural 

· Farm Improvement

· Federal Crown, Provincial Crown

· Health Unit
	· Hospital Board, Hospital District

· Hostel

· Library Board

· Linguistic 

· Municipal government

· Nursing home

· Post secondary institution

· Private school

· Regional Health Authority

· Regional Services Commission

· Religious

· School District or Board

· Seed cleaning plant

· Senior citizens’ accommodation

· Sheltered workshop 

· Sports or recreation 

· Students’ association

· Student dormitory

· Thrift shop 

· Veterans


This alternative would operate such that upon application, business tax exemptions would be granted, where the use of the property by the business for which exemption is sought, met the requirements for a property tax exemption under the MGA and its regulations.  This alternative would obviously extend tax relief on both the property and business side which is an equitable result.

The exercise of this alternative would affect certain types of not for profit organizations that would no longer qualify for a business tax exemption.  All businesses that are owned or occupied by the federal and provincial governments, as well as those of The 
BUSINESS TAX EXEMPTION ALTERNATIVES

City of Calgary would continue to be exempt.  After eliminating the government and moves & closures, there were 1145 remaining businesses exempt as of 2006 December.  Assuming that all eligible businesses did apply for a business tax exemption, the following table provides information on the effect on business tax exempt accounts of this alternative:
	Under the 2007 Business Tax Bylaw
	If Business Exemptions Followed Property Exemptions

	1145 accounts exempt
	852 accounts would be exempt



	
	90 accounts may be exempt (not enough information has been provided to determine definitively; follow up would be required)



	
	204 accounts do not appear to qualify for an exemption


Of those accounts 204 accounts that do not appear to qualify for a business tax exemption, they fall into the following categories:

· 85 are associations (eg. trade associations, agriculture associations, professional associations, etc.),
· 6 are bingos,
· 30 are private clubs or groups,
· 46 are unions,
· 15 are non exempt training and/ or research businesses,
· 10 did not provide enough information to categorize, and
· 12 other.
As these types of organizations do not meet current property tax exemption criteria, are generally not broader community focused, and have membership restrictions, the move to mimic business tax with current property tax policy is justified.   
This alternative would provide better transparency than the current system, without perpetuating the inequity between businesses in competition where some are subject to the business tax while others are not.  It would also allow efficiencies in administration, because business and property exemptions could be administered together.  This alternative best reflects Council’s visions to create and sustain a vibrant, healthy, safe and caring community by extending consistent tax relief to organizations that benefit the city as a whole. 
This alternative best meets all the goals of transparency, equity, consistency and efficiency.  Administration recommends this alternative as the means to determine business tax exemptions beginning with the 2009 taxation year, while grandfathering all businesses exempt as of 2008 December 31 until the 2010 taxation year.
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